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IN THE COURT OF ADDL. CHIEF JUDICIAL MAGISTRATE,NALBARI 

C.R. Case No. 690C/2015 

u/s 447/354(B)/323/34 IPC 

Bhanu Deka….. Complainant 

-Vs- 

1. Tarini Deka 

 2. Binod Deka 

           3. Santosh Deka........ Accused(s). 

 

      PRESENT: D.M. Hussain,AJS. 

ADVOCATES APPEARED: 

For the Complainant : Mr. P. Das, Advocate 

For the accused    : Mr. A. Majid, Advocate. 

Dates of evidence : 27-1-16, 26-05-16, 15-07-16, 24-03-17, 02-11-17 &   

 03-01-18 

Date of argument : 25-01-2019 & 21-02-2019 

Date of judgment  : 21-02-2019       

 

 

 

 

J U D G M E N T 

PROSECUTION CASE: 
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1. The complainant Bhanu Deka filed ejahar on 23-10-2015 stating that on 

23-10-2015 at about 3:30 pm during the absence of her husband Bhupen Deka 

and son Tinku Deka the accused persons namely Binod Deka, Tarini Deka & 

Santosh Deka armed with lathi, tangon and dao along with one labourer 

forcefully encroached her boundary and erected one bamboo fence. When she 

restrained the accused persons verbally abused her with obscene words. The 

accused persons armed with lathi, tangon and sharp weapon (dao) illegally 

entered the courtyard of her house and assaulted her. The accused persons 

pushed and threw her on the ground, tore her saree and blouse. In the evening 

at about 4:00 pm while her husband and son came back to their house the 

accused persons again illegally entered the courtyard of her house and Binod 

Deka tried to hit upon the neck of her husband with 'dao' but her husband 

retrained with his left hand due to which her husband sustained grievous injury 

on his left hand. Accused Tarini Deka and Santosh Deka hit her husband with 

'lathi' causing injuries over his body.  The accused persons threatened to kill 

them. 

2. The said ejahar was received and registered as Belsor P.S. case no. 

245/2015 dated 25-10-2015 u/s 447/294/352/354/427/326/34 IPC. After 

completion of investigation police submitted final report no. 115/15 dated 31-10-

15 on the ground that the ejahar was filed on false allegation and a proceeding 

was drawn up against Bhanu Deka u/s 211 IPC. 

3. Notice was issued to the informant Bhanu Deka to which she appeared 

and filed protest petition against the acceptance of the final report. A complaint 

case was registered on the basis of protest petition and the statement of Bhanu 

Deka was recorded u/s 200 Cr.P.C. Cognizance was taken u/s 

447/354(B)/324/323/34 IPC against accused persons namely Tarini Deka, Binod 

Deka & Santosh Deka. Charges u/s 447/354 (B)/323/34 IPC were framed, read 

over and explained to the accused persons to which they pleaded not guilty and 

claimed to be tried. 

4. POINTS FOR DETERMINATION: 

i) Whether on 23-10-2015 at about 3-30 pm the accused persons in furtherance 

of common intention  entered into the property in possession of the complainant 

with intent to commit offence or to intimidate ,insult or annoy any person in 
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possession of such property and thereby committed an offence punishable u/s 

447/34 IPC? 

ii) Whether on 23-10-2015 at about 3:30 pm the accused persons in furtherance 

of common intention used criminal force to Smti. Bhanu Deka with intention of 

disrobing or compelling her to be naked and thereby committed an offence 

punishable u/s 354(B)/34 IPC? 

iii) Whether on 23-10-2015 at about 3:30 pm the accused persons in furtherance 

of common intention voluntarily caused hurt to Bhupen Deka and thereby 

committed an offence punishable u/s 323/34 IPC? 

5. DISCUSSION, DECISION AND REASONS THEREOF: 

The complainant examined three witnesses while the defence examined one 

witness. The statement in defence of the accused persons u/s 313 Cr.P.C. were 

recorded wherein they denied their involvement with the alleged offences. I have 

heard the arguments advanced by learned counsels of both sides and also 

perused the evidence available on record, my findings with reasons are as 

follows: 

6. PW1 Smti. Bhanu Deka deposed that the incident took place on 23-10-

2015. At about 3:30 pm Ramesh Talukdar was erecting a fencing encroaching the 

boundary. When she restrained, Binod Deka chased her with a 'dao'. At that time 

her son Tinku and husband Bhupen Deka were not present in the house. Binod 

Deka pushed her on the ground and tore her saree and blouse. Tarini, Binod and 

Santosh threw her on the ground and assaulted her. The incident took place 

inside her boundary. At about 4:00 pm her husband and son came home. When 

her husband restrained accused Binod Deka hit him with a 'dao'. When her 

husband tried to save himself from the assault he sustained injuries in the thumb 

and little finger of his right hand. Hemanta Deka restrained and settled the 

quarrel. On that day her son took her husband to Barnarddi PHC. On the next 

day she filed the 'ejahar vide Exhibit 1. On the day of incident the accused 

persons filed a case against them. 

7. During cross-examination PW 1 deposed that accused Tarini and Binod 

are her relatives. Tarini and Binod are service holders. She resides on the 

southern side of the boundary of accused Tarini and Binod. On the date of 

incident the labourer engaged by Binod was repairing the fence. She restrained 
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the labourer from repairing the fence. There after her husband and her son Tinku 

came to the place of occurrence and a quarrel took place. Binita who is a maid in 

the house of accused Tarini also came to the place of occurrence and called 

Samista who is the wife of Binod and thereafter, quarrel took place. Samista filed 

a case against them alleging that they assaulted her & Binod. After filling the 

case Samista and Binod took treatment at Belsor. They voluntarily took medical 

treatment and filed the case. Police submitted final report in her case stating that 

she filed the case falsely. On receiving F.R. notice she filed objection. Santosh 

who is the son of Tarini used do work but she does not know the nature of work. 

They used to do cultivation. There are many houses near their house. 

8. PW 2 Bhupen Deka who is the husband of the complainant deposed that 

on 23-10-2015 at about 3:30-4 pm he along with his son was working in the 

vegetable garden. He heard hue and cry in his house which is about 200 mtrs. 

away. Both of them came running towards the house and saw that Binod, 

Santosh and Tarini were pushing & pulling and assaulting his wife Bhanu Deka 

and when he restrained Binod Deka brought one 'dao' from his house and 

attempted to hit his neck with the 'dao'. When he restrained he sustained injuries 

in the thumb and little finger of his left hand. His son Tinku Deka took him to 

Bornaddi PHC. On the next day his wife filed the 'ejahar'. The accused persons 

filed a case against them on the date of incident. 

9. During cross-examination PW 2 deposed that the quarrel took place as 

Binod was erecting bamboo fencing. Binod Deka engaged Ramesh Talukdar to 

erect the fence. His wife Bhanu Deka was present at the P.O. There was objection 

due to the erecting of the fence. They were standing on the southern side of the 

fencing. Binod was on the northern side of the fencing. He admitted that 

Sarmista also filed a case regarding the incident. The place of occurrence is 

about 200 mtrs. from the place where he was cultivating. Hemanta who is his 

cousin brother and Giribala who is his maternal aunt were also present. 

10. PW 3 Tinku Deka who is the son of the complainant deposed that on 23-

10-2015 at about 3:30-4:00 pm he was working in the field of his father. Hearing 

'hulla' his father ran towards house and he followed his father. He reached the 

P.O and saw that Tarini Deka and Santosh Deka were assaulting his father. Binod 

Deka came with a 'dao' to assault his father. When Binod tried to hit his father 

with the 'dao' his father restrained with his hand and sustained injuries in his left 
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hand. He bandaged the hand of his father and took him to doctor. At the time of 

the incident Hemanta Deka and Raso Koibarta were present. 

11. During cross-examination PW 3 deposed that the fencing which was 

erected by Binod Deka was broken by them after his father was assaulted. At the 

place of occurrence four persons were present. Hemanta Deka, Rasobala 

Koibarta and another two persons were present. 

12. DW 1 Samista Deka deposed that Binod Deka is her husband, Tarini Deka 

is the elder brother of her husband and Santosh Deka is her 'bhatija'. The 

incident took place on 23-10-2015 at about 3:30 pm. She was in the house at 

that time. She heard hulla near the road side. Binita Kaibarta came running and 

told her that Bhupen Deka and Tinku Deka assaulted her husband. She came 

running and saw that Bhupen Deka is holding the hands of her husband and 

Tinku Deka was pressing the neck of her husband form behind. Seeing her, Tinku 

Deka came chasing to assault her and slapped her over her head. He pushed her 

by holding her neck and threw her over the bamboo fence due to which she 

sustained grievous injuries. Bijaya Koibarta brought her to her house. She went 

to the house of gaonburah and Arati Misra who was the President of Nalbari Zilla 

Mahila Parishad who instructed her to go to police station. She came to 'thana' 

from where she was sent to Belsor MGM Hospital. She filed ejahar. The certified 

copy of Belsor PS case no. 244/15 has been exhibited as exhibit ‘Ka’. 

13. During cross-examination DW 1 deposed that she does not know about 

medical treatment of Bhupen Deka. She filed 'ejahar' on 25-10-2015. She 

sustained injury over her head, hand and neck. 

14. Section 441 IPC defines ‘Criminal trespass’ and states- Whoever enters 

into or upon property in the possession of another with intent to commit an 

offence or to intimidate, insult or annoy any person in possession of such 

property, or having lawfully entered into or upon such property, unlawfully 

remains there with intent thereby to intimidate, insult or annoy any such person, 

or with intent to commit an offence, is said to commit “criminal trespass”. Section 

447 provides the punishment for criminal trespass. 

15. Section 354(B) IPC provides that -any man who assaults or uses criminal 

force to any woman or abets such act with the intention of disrobing or 

compelling her to be naked, shall be punished with imprisonment of either 
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description for a term which shall not be less than three years but which may 

extend to seven years, and shall also be liable to fine. 

16. Section 319 IPC defines ‘hurt’ and states- whoever causes bodily pain, 

disease or infirmity to any person is said to cause hurt. 

17. Section 321 IPC defines ‘voluntarily causing hurt’ and states - whoever 

does any act with the intention of thereby causing hurt to any person, or with the 

knowledge that he is likely thereby to cause hurt to any person, and does 

thereby cause hurt to any person, is said “voluntarily to cause hurt”. 

18. Section 323 IPC provides the punishment for voluntarily causing hurt and 

states- Whoever, except in the case provided for by section 334, voluntarily 

causes hurt, shall be punished with imprisonment of either description for a term 

which may extend to one year, or with fine which may extend to one thousand 

rupees, or with both. 

19. It appears from the evidence that PW 1 deposed that Tarini, Binod and 

Santosh threw her on the ground and assaulted her and Binod tore her saree and 

blouse and when her husband came and restrained, accused Binod Deka hit him 

with a 'dao'. When her husband tried to save himself from the assault he 

sustained injuries in the thumb and little finger of his right hand.  PW 2 deposed 

that hearing hue and cry he came running towards the house and saw that 

Binod, Santosh and Tarini were were pushing & pulling and assaulting his wife 

Bhanu Deka and when he restrained, Binod Deka brought one 'dao' from his 

house and attempted to hit his neck with the 'dao' and he restrained and 

sustained injuries in the thumb and little finger of his left hand and his son Tinku 

Deka took him to Barnarddi PHC.  PW 3 deposed that at the P.O. he saw Tarini 

Deka and Santosh Deka were assaulting his father. Binod Deka came with a 'dao' 

to assault his father and tried to hit his father with the 'dao', his father restrained 

with his hand & sustained injuries in his left hand. The medical report  available 

in the case record shows that Bhupen Deka was examined on 23-10-2015 at 

Barnarddi CHC by Dr B.Deka vide outdoor patient vide regd no 2920/15 and on 

examination shallow cut injury in the left palm of hand about 3 cm long was 

found and the nature of injury was simple in nature. 

20. It appears from evidence that the place of occurrence was the disputed 

land boundary between the parties where the fence was erected. The evidence of 
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PW 1 regarding tearing of her saree and blouse by accused Binod Deka is not 

corroborated by PW 2 & 3. 

21. Section 222(2) Cr.P.C. provides that when a person is charged with an 

offence and facts are proved which reduce it to a minor offence, he may be 

convicted of the minor offence, although he is not charged with it. 

22. It is well settled that the medical report is corroborative in nature. It 

appears that the version given by victim/eye witnesses is well supported by 

medical evidence on record. 

23. It has been argued by the defence that the eye witness are interested 

witness and the complainants case is not supported by single independent 

witness. It is well settled that the evidence of relatives cannot be excluded solely 

on the ground that they are interested witness. 

24. While appreciating the evidence of victim/eye witnesses. I find that apart 

from minor inconsistencies inspite of lengthy cross examination the defence could 

not shake their credibility. In the deposition of witnesses there are always some 

normal discrepancies however honest and truthful they may be but there appears 

to be no justifiable ground to disbelieve the testimony of the victim/eye 

witnesses. 

25. It appears that the complainant failed to prove charge u/s 447 IPC & 

354(B) IPC against the accused persons beyond all reasonable doubt. The 

complainant also has not been able to prove common intention but I find 

accuseds Tarini Deka and Santosh Deka liable for individual act of commission of 

minor offence u/s 352 IPC. I also find accused Binod Deka liable for commission 

of offence u/s 323 IPC & minor offence u/s 352 IPC. I hold the accused persons 

guilty under the aforesaid sections and convict them there under. 

26. Considering the facts and circumstances of the case, I am of the opinion 

that this is not a fit case to invoke the provision under section-360 of Cr.P.C. or 

Probation of Offenders Act, 1958. Heard the convicts on the quantum of sentence 

and they pleaded to be dealt leniently. 

27. Considering the nature and gravity of offence I am of the considered the 

opinion that imposition of fine would meet the ends of justice and accordingly, I 

sentence the convicts Tarini Deka and Santosh Deka to pay a fine of Rs.500/- 
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(Rupees five hundred) each for offence u/s 352 of Indian Penal Code and i/d of 

payment of fine to undergo simple imprisonment for one month each. I sentence 

convict Binod Deka to pay a fine of Rs.1,000/- (Rupees one thousand) for offence 

u/s 323 IPC and Rs.500/- (Rupees five hundred) for minor offence u/s 352 of 

Indian Penal Code and i/d of payment of fine to undergo simple imprisonment for 

one month for each offence which shall run concurrently. 

28. The fine amount if recovered from the convicts, Rs.1,500/- (One 

thousand five hundred) be paid to victim Smti Bhanu Deka & Rs.1,000/- (One 

thousand) be paid to victim Bhupen Deka as compensation. A copy of the 

judgment be furnished to the convicts free of cost. 

Given under my hand and seal of this court on this 21st day of February, 2019. 

      Addl. Chief Judicial Magistrate,  

      Nalbari 

 

APPENDIX 

Complainant witnesses: 

PW 1- Bhanu Deka 

PW 2- Bhupen Deka 

PW 3- Tinku Deka 

Complainant Exhibits: 

Exhibit 1 - Ejahar 

Exhibit 1(1)- Signature of Bhanu Deka. 

Defence witnesses : 

DW 1- Samista Deka 

Defence Exhibits : 

Exhibit ‘Ka’- Certified copy of ejahar in Belsor PS case no 244/15. 

Exhibit ‘Ka’ (1)- Signature of Samista Deka. 
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         Addl. Chief Judicial Magistrate,  
            Nalbari 

 

 

 

 

 

 

 

21-02-2019: 

  The complainant is present. Accused persons are present. Further 
heard argument of learned counsels of both sides. Judgment is pronounced and 
delivered in open court. 

  The complainant failed to prove charge u/s 447 IPC & 354(B) IPC against 
the accused persons beyond all reasonable doubt. The complainant also has not 
been able to prove common intention but I find accuseds Tarini Deka and 
Santosh Deka liable for individual act of commission of minor offence u/s 352 
IPC. I also find accused Binod Deka liable for commission of offence u/s 323 IPC 
& minor offence u/s 352 IPC. I hold the accused persons guilty under the 
aforesaid sections and convict them there under. 

  Considering the facts and circumstances of the case, I am of the opinion 
that this is not a fit case to invoke the provision under section-360 of Cr.P.C. or 
Probation of Offenders Act, 1958. Heard the convicts on the quantum of sentence 
and they pleaded to be dealt leniently. 

  Considering the nature and gravity of offence I am of the considered the 
opinion that imposition of fine would meet the ends of justice and accordingly, I 
sentence the convicts Tarini Deka and Santosh Deka to pay a fine of Rs.500/- 
(Rupees five hundred) each for offence u/s 352 of Indian Penal Code and i/d of 
payment of fine to undergo simple imprisonment for one month each. I sentence 
convict Binod Deka to pay a fine of Rs.1,000/- (Rupees one thousand) for offence 
u/s 323 IPC and Rs.500/- (Rupees five hundred) for minor offence u/s 352 of 
Indian Penal Code and i/d of payment of fine to undergo simple imprisonment for 
one month for each offence which shall run concurrently. 

  The fine amount if recovered from the convicts, Rs.1,500/- (One 
thousand five hundred) be paid to victim Smti Bhanu Deka & Rs.1,000/- (One 
thousand) be paid to victim Bhupen Deka as compensation. 

  A copy of the judgment be furnished to the convicts free of cost. 
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  Hence, this case stands disposed of. 

 

Addl. Chief Judicial Magistrate,              
Nalbari 

 

 

 

21-02-2019: 

  Later on: the convicts vide pet no 7587/19 stated that they intend 

to prefer appeal against the judgment and prayed for allowing them to remain on 

previous bail which is allowed . 

  Fix 20-03-2019 for N/O. 

Addl. Chief Judicial Magistrate,
 Nalbari 

 

 

 

  

 


